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During the Competitiveness Council of 10 December 2010 the Council adopted 
with unanimity conclusions whereby the specific role of Lotteries was recognized. 
Important in that regard was that the heading of the Lottery paragraphs of the 
conclusions where speaking about “the sustainable contribution of lottery and 
related services to society”. 
 
It is worth to recall here the exact wordings of the conclusions in order to put 
them into perspective. 
 
. 
13. RECALLS that all EU Member States have different types of state lotteries or 
lotteries licensed by the competent state authorities, providing lottery services. 
 
14. NOTES that a few Member States temporarily or permanently authorize smaller 
scale lotteries for the benefit of charitable or philanthropic purposes. In the same 
manner, certain Member States allow for other games of chance to fund such benefits. 
 
15. RECOGNIZES that contributions, in particular from state lotteries or lotteries 
licensed by the competent state authorities play an important role for society, via for 
example the funding of good causes, directly or indirectly where applicable. 
 
16. AGREES that this specific role should be recognized in discussions at the European 
level. 
 
 
The wording of these conclusions is very important and reflects the discussions 
in the Council Working Group. First of all it recognizes the fact that there is a 
“sustainable contribution”. Second it admits that the contribution comes through 
“lottery and related services”. This issue was mainly raised by a number of 
Member states where other gambling services, like sport betting, are part  of the 
operators activities who contribute to society, whether this is through a state 
monopoly or other structure. Indeed the Council recognizes that there are 
“different types” of state lotteries or lotteries licensed by the competent state 
authorities, distinguishing these type of operators from the smaller scale lotteries 
mentioned in §14.  The Council recognizes that the contribution made by the first 
group (mentioned in §13), play “an important role for society”  via  “for example 
the funding of good causes, directly or indirectly where applicable”. 
 
The funding, direct or indirect of good causes is an example of the contribution 
for society. By stating this Council admits that there are different ways of funding 
good causes, but also that the contribution for society exceeds the issue of 



funding. Implicitly the Council admits that state lotteries have an active 
channeling role and protect the consumers through the model they operate 
games.  The state lottery model is clearly the crucial element in this debate.  
 
In today’s world the Lottery model is indeed more relevant than the games they 
offer. Indeed scratch tickets on line are lookalikes of slot machines on line. Sport 
betting is offered by Lotteries and by commercial online operators. The games 
are no longer the “summa divisio” between the Lotteries and the remote 
gambling operators. Actually, as the CEO of one of the biggest Lottery operators 
in the world said, the model behind their business is becoming the most relevant 
factor distinguishing Lotteries from commercial operators. The Lottery model is 
indeed a “social” model whereby the non economic aspects are as important as 
the business aspects. Lotteries operate large scale and low risk games creating 
fun for a large community of citizens who realize that by playing these games 
they contribute to society. In its various formats Lotteries belong to the people. 
But because of the important flow of money, the inherent risks of games of 
chance and the need to keep it low risk, government all over the world have only 
permitted Lotteries to the extent that they are strictly regulated and properly 
controlled.   
 
BY operating this model, Lotteries do contribute to society in various manners. 
This specific role for society is what the Council, actually all 27 Member states 
wants the Union to respect within the context of the Treaty.  
 
Is the Treaty on the Functioning of the European Union providing space for such 
political decision ?   
 
The current TFEU is indeed very different from the original EEC Treaty. The 
older treaty was only addressing economic questions. Today’s European Union 
does recognize that the Union has a broader role and scope.  The basis is to be 
found in the simultaneous application of the TEU and the TFEU. Both Treaties do 
foresee in specific, sometimes exclusive, competences. In several cases the 
competence is limited to support and supplement the Member States 
competence and adopt  (incentive) measures , excluding harmonization as it is 
the case in articles 165-167 TFEU regarding a.o. sport and culture.  
 
Art 5 TEU states that : 
 
1. The limits of Union competences are governed by the principle of conferral. The 
use of Union competences is governed by the principles of subsidiarity and 
proportionality. 
 
2. Under the principle of conferral, the Union shall act only within the limits of the 
competences conferred upon it by the Member States in the Treaties to attain the 
objectives set out therein. Competences not conferred upon the Union in the 
Treaties remain with the Member States. 
 



3. Under the principle of subsidiarity, in areas which do not fall within its exclusive 
competence, the Union shall act only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States, either at central level or at 
regional and local level, but can rather, by reason of the scale or effects of the proposed 
action, be better achieved at Union level. 
 
4. Under the principle of proportionality, the content and form of Union action shall not 
exceed what is necessary to achieve the objectives of the Treaties. The institutions of 
the Union shall apply the principle of proportionality as laid down in the Protocol on the 
application of the principles of subsidiarity and proportionality. 

 
While up to now the discussion was often limited to the question of respecting the 
principles of subsidiarity and proportionality, it could be useful also to integrate in 
the debate of the principle of conferral.  
 
Indeed the principle of conferral refers to the competences which have been 
given to the Union by the Member States. The two other principles do only talk 
about the way the Union has to use those competences.  
 
There is no discussion anymore about the fact that, to the extent that the EU has 
competence in the gambling sector, the principle of subsidiarity must be applied. 
The court of Justice of the EU did indeed decide that gambling activities are 
services, although of a particular nature. Notwithstanding this, considering the 
risks inherent to this activity, the Member States are the best placed to regulate 
these activities. The role of the EU is to check whether these restrictive policies 
are consistent and strictly limited to the aims pursued. In other words has the 
principle of proportionality been respected?  
 
According to the CJEU the Member States have a large discretionary power to 
decide about the model to operate games of chance, including whether making 
private profit by operating games is acceptable. Only to the extent that Member 
States try to maximize profits for the state and/or good causes within a restrictive 
environment, this is questionable as it is driven by an economic objective.  
 
 It can be argued that deciding that Lotteries have a specific, non economic role, 
for society, and therefore making the choice for the lottery model as described 
above, is a competence of the states and has not been conferred to the Union.  
 
The way Member States do contribute to sport and culture through their lottery 
belongs to their competence. 
 
In the Football Association Premier League case the Court of Justice of the EU  
recognized recently  that  Member States have the right on the basis of art. 165 
TFEU to protect in their domestic legal orders sporting events and  sport integrity  
(para. 100 & 102). The Union’s conferred competence in these areas is indeed 
limited to support and supplement the Member States, and adopt incentive 
measure excluding harmonization.  



 
By adopting the Council conclusions on 10 December 2010, the Member States 
have actually clarified that the only competence they have conferred to the Union 
regarding lotteries are the pure economic aspects, and they are even particular. 
We can therefore argue that the lottery model as described above does not 
belong to this. The debate on the principle of conferral has not yet been 
exhausted, but should take place if necessary.  


